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1 0 makes it applicable to many caſes, whereſpever they might hap- 


0 _  Evglih: government, and the manners and cuſtoms of a free 


| j vailg. To tranſplant it, therefore, is à work of great delicacy, and 


of the technical ſyſtem of our law, though . to 
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8 "caller and Maſter of the Rolli, merits the Attention of eh Legiſa« 
+... Pure, Perhaps the Old Mayer u. Caurt, if it were ſecured from 
© The Influence of the Governor, and its Members were not removable 
1 "bis Pleaſure 3 and if, befides, it were Alen y. a-Revorder, as 
m the City of London, to be appointed. from this Country, 2 which 


„ 


" the 1 654 Imperfettions urged againſt it would be removed) a might 
'be made te anfaer every Purpoſe gf. fair. Ne 2 Mice. 
1 r were to litile purpaſe to eſtablich a well-connedted mode of 
1 government in any ſtate, or to aſcertain by laws the permanency 
of every man's intereſt. in his lands and goods, unleſs that govern- 
ment were itſelf controuled, and that permanency of property 
\ ſecured, by an upright adminiſtration of juſtice; for this it 18, 
which gives real effect to the wiſeſt regulations that human pru- 
dence can invent. In this matter the legiſlature has felt itſelf 
under very conſiderable difficulties : on the one hand, they were 
ſenũble of the great wiſdom of the municipal law. of England 
in the protection of private property, and they felt that the mer- 
cifut nature of the Engliſh mode of trial in criminal matters 


paen to ariſe, N founded in the true and univetſal principles of 
Aabſteect juſtice, and proceeding upon rules of evidence, ſerupu- 
- Jous'and accurate to an extreme. On the other hand it muſt be 
acknowledged. that much of that law, com plicated and volumi- 
nous as it "now is, takes its riſe from the peculiar nature of the 


people; {that in many reſpects no ſyſtem of municipal law can be 
IH | mo te local or more peculiarly adapted to the country where it pre- 


the $ood, or bad effects of that meaſure muſt ' entirely depend on 
_ the judicious manner of applying the principles which ' govern the 
laws of one country, to another differing entirely in its e 
babits, manners, and ſubſifling regulations. A vaſt p 


I yould be intolerable: 0 1 other people, and mw 


2 
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the principles themſelves ought to be ſelected by A very liberal en a Res 
_ underſtanding, in order to be made applicable to any other people, REY 1 
even in matters of private property. With reſpect to ctimess, : 
peculiar manners give occaſion to a ſeverity in puniſhing, very . 
different in different ſocieties, according to their deſtructive ten- 
dency in each reſpectivr ſociety. A moment's confideration will | 
be ſufficient to convince any man, that an act done in England, © 
and attended with the forfeiture of life itſelf, need not perbaps 9 3 
be attended with any puniſhment at Conffantinople, a proaching IP 
to that: degree of ſeverity. The ctimes which are" called mals i . ae 
e, muſt it is true be univerſally confidered as the proper: objects % 
pl vindictive juſtice 5 but che inferior claſſes, even of ſuch crimes, - 
may differ very much as to their pernicious tendency'in different 5 „ 
ſtates 3 and the mals probibita are in their nature * „„ <1 1 
tive to the peculiar ſociety by which they are \enacted;' The | 
great difficulty therefore-confiſts in the application of ſuch parts 
only of our law civil and criminal, as may, from its abſtract, 
juſtice, be applied to caſes ariſing i in a country differing from our 
own; and of reſtraining the miniſters of juſtice from an mpro- „ 
vident application of it in other parts. It is impoſſible to * 5 
nee preciſe rule to regulate a Judge in this nice determina- d 
That the law of England ſhould be adminiſtered to par- 
Rr purely Engliſh! is liable to no exce exception, but, on the con- 
trary, it is the right of Engliſh ſabjeas! in, civil 'caſes}/and is 
what they have been taught to expect in criminal olecheions. . 
The difficulty commences* when we ſuppoſe one * the-- natives. 
to be party to a civil ſhit}! or priſoner in a criminal ptoceeding. 
The juriſdiction of the Supreme Court of Juſtice eſtabliſhed at; 
Calcutta by the Act of the 13 G. III. c. 63, is. extended, wih 
reſpe& to the natives. * to all perſons\'wha ate or hade been em- i 
© ployed by, or ſhall chen haye been directly or vero ir | „„ RY 
10 ployed, in the ſervice of the ſaid united Company. 708. any of 8 
« his 'Majeſty's: ſubjects. The number of perſons who fall: I 
within the deſcription of being actually 8 JC 
ow formerly __ in the ſervice of: as ane is very ” „ = 
con- | 22D 9 


* 


I: + ] 


conſiderable, and this deſcription was for ſome time interpreted by 


the Judges to comprehend all perſons connected with the collec- 
tion of the rents; and alſo to ſuch of the natives as were impri- 


ſoned by thoſe collectors. Writs of babeas corpus were accord - 


ingly granted to public debtors ſo impriſoned. This was found 
to affect the public revenue of the country moſt eſſentially, and 


has at laſt been ſettled by a ſpecies of compromiſe between the 


Supreme Council and Supreme Court. Some explicit rule how- 


ever is neceſſary in this matter, for there are evils to be guarded 


againſt on both. ſides. The moſt obvious ſeems to be to with- 


hold the 4abeas corpus in caſes of impriſonment for non-payment 
of rent, leaving the party to his remedy when he ſhall have 


paid it; in which caſe the Judge ſhould think it his duty to carry 
vindictive juſtice to an extreme againſt the oppreſſor. The col- 


lector falls within the deſcription of the act of parliament as a 
perſon employed in the ſervice of the Company, and is therefore 
amenable to the juſtice of the Supreme Court, in all caſes where 
he (hall have abuſed his anthority and the King's Attorney- 
General in the "ſettlement might, in all ſuch caſes, file an infor- 
mation, win leave of the court, againſt the oppreſſor. The 
line of diſtinction, drawn by the act above-mentioned; namely, 
chat a native muſt have ſubmitted hicmſelf by a contract in writing 


to the determination of the Engliſh Judges; is very juſt and pro- 


per But even then, if à Judge ſhall conceive; himſelf bound by 
his onth to adminiſter the Englith law ig its full purity; his de- 
12 cifion may not accord with the intention, and habituaÞ meaning 
col the natiye-pacty.} Much hatitude ſhould therefore be allowed 
to any Judge deciding: upon a tranſpction arifing/in 2 evuntry, 
where the laws, habits, religion, and manners; differ totally 
from thole of England: He ought, in ſuch caſes, to frame bis 
_  devifions ſecundum f et bonum, and ũecerding to the infight 
he may acquire into the eee of the national ideas; rather 


_ that according to any poſitive tyſtem. In criminal caſes, the ab- 
_ ſyrdity' or rather: cruelty of applyibg TR ns Juris, without 


„„ 1 Br ots net con- 
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_ conſidering the current ideas of the country in which they are 


applied, is ſo glaring that every man muſt perceive it. The tra- 
gedy of Nundocomar muſt immediately preſent itſelf to every 
one's mind. A native Hindoo, of great rank and opulence, was 


indicted for a forgery, contrary to a poſitive ſtatute paſſed in the 


againſt. that ſtatute, committed nine years before, and which had 
never been conſidered in India as deſerving of the laſt degree of hu- 
man puniſhment, nor even in England till within forty years pre- 
ceding, at which time the frequency of the offenee, and the peculiar 
danger of it in this country, made it neceſſary to rank it among the 


year 1728, and was condemned and executed for an offencde 


' hundred and eleven eapital crimes, which a fubject of England ma: 


commit, and for which. he may ſuffer in the firſt or ſecond inſtance. 
From what has been faid it will readily be acknowledged, that diff 
culties almoſt inſuperable occur in the diſpenſation of Engliſh law to 
the natives; when they happen to be one of the parties litigant. The 
moſt beneficial inſtitution for them would be, to leave the id 1 

Court at Liberty to act rather as Nur ators than as Lawyers, in al 
caſos where natives ure · intereſted on the one ſide or the other. The 
Court wilh naturally havera leaning! towards thoſe principles of juni 
prudence which are:familiar ts the Judges; and ar the ſume time it 
will be enabled to give full ſcope to aſt locab andiequitable ideds; In 
all criminal caſes their: power of inflicting capital puniſhmments ought | 

to he ciroumſeribed by the ancient ſimꝑl icity of qurown law. rea- 
ſon. murder, rape and wilfu bing: of honſes; were in ancient 
time the only capital offences; aticb theſe would ſtilꝶbe fully ſuffivient 
in India. All fubordinate : erimes aro- oi ainagnitudt merely relative 


to the exigenoes of the ſocipty im which they have been made cabi- 


tall Mete the Patliametit ef Great Britain now) ſbr the firſt time td 
begin the cfemmation of a criminab code it 'is highly probable that 
they woulch not very much endet the limits here: preſcribed ; 4 fur 

_ Torn beben they are tu introduce a fyſtem of criminal law / into: 
the Miatia they ſhould tonfine the! catalogue of capi- 
tal offences; within e e 7 A Nn | 
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. * countries, it is true, that the crime nn 
„ object of coercion; yet a ſpecific puniſhment, ſuch as one or two 
years. impriſonment, a public diſgrace ſimilar 10 the pillory, a 
very heavy fine, or a forfeiture of three times the ſum, as in the 
caſe of uſury in England, might have the ſame good conſequences 
in India, and would be agreeable to the law of all the world. 
Mere the latitude of determination in all civil caſes which is here 
| Propoſed, left to the Engliſh courts of juſtice i in India, and the 
| offences to be capitally puniſhed. there limited to thoſe four which 
were alone thought worthy of death by the humanity of our own 
anceſtors, and were the crime of forgery ſubjected to very ſevere 
conſequences ſhort of death, an Engliſh court of juſtice, govern- 
ed as far as is poſſible by Engliſh maxims of law, would be an 
eſſential bleſſing to the natives of that country. At the ſame time 
| that ſuch: limitations are impoſed upon the court with reſpect to 
the natives in criminal caſes, and ſuch latitude given in civil caſes, 
it is by no means propoſed that the law of England ſhould be ad- 
mĩniſtered to parties purely European differently from what it is 
in England: they are bound to ſubmit to it, they are acquainted 
with it, and reyere it, but the caſe is widely different with 
reſpect to the Aſiatic ſubjects. An appeal from the Supreme 
Court to his Majeſty in council is eſſentially neceſſaty in this caſe, 
as in every other of the ſame nature, in order to preſerve the 
uniformity and integrity of the law, to controul the proceedings 
of inferiot courts, and keep them within the line of their duty. 
As the. latitude: Which muſt neceflarily be given to the Judge is 
very entenſive, he muſt be made proportionably teſponſible in all 
caſes of wilſul malverſation. Fhe conſtitution of the Court of 
Juſtice in Calcutta has 'ſhewn itſelf liable to ſome material ob- 
jections. It conſiſts at preſent of four Judges, a number objec- 
tionable from its liability" to equal diviſion, and ſtill more ſo from 
its being enpbſed to alterbations and conteſt, of which che inha- 
bitants of Calcutta have ſeen the maſt indecent-examples. Much 
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elablithed in that eopnitrys Uh this wil of itlelf Wage W abs 


tions in their ſentiments; but the moſt material defect has been _ 


ſeen i in their tendency to party attachments. This has occaſioned i 
a perſuaſion in moſt men acquainted with Calcutta, that 4 | 
_ fingle Judge with a; deputy to aſſiſt him, ſimilar to the Chancellor 
and Maſter of the Rolls in England, would anſwer the purpoſes: | 
of juſtice in a more effectual manner; and that two perſons acting 
in ſimilar capacities might be afforded to Madras. The Superior; - 
Judge might be confined to cauſes exceeding two hundred pounds 
in value, except where they were ttied by conſent before the in- 
ferior, from whom an appeal might lie: to the ſupetior Judge 
in all caſes exoeeding one hundred pounds. A ſpecies: of rival- 
ſhip. between the tuo courts would thus be eſtabliſhed, and they 
would operate in a. degree as a kind of controul upon each other. 
In criminal caſes they ougbt to ſit together; and the eee 
might at all times call the other to his aſſiſtance in civil cauſes. 
The ſame inſtitution. eſtabliſhed at Madras would be of 5 
aer to that ſettlement, as the late diſturbances very clearly. : 
The interpoſition of a. ſenſible Judge might poſſibly hae 
1 the impriſonment. of the Goyernor, and the con- 
ſequences which have followed from it to all parties, and would 
undoubtedly haye prevented the illegal and unjuſt proceedings of 
the pretended coroner's. ae Wen no man. can read without 


1 and aſtoniſhment. Peine inn „ 8 
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WMWeſtminſter- Hall will not 1 "four 1 men ſor each 
of theſe. ſettlements, Who would; be Aiſpoſed to remove into thoſe 
climates; at the advanced period of life which. is gequifite for the 

exetciſe of theſe ſolemn functions. The candidates for the 
. and emoluments of that proſeſſion being in general not 
men of deſperate circumſtances, are not much tempted to ae 
their fortunes in India 3 and ſuch. of them as would naturally at- 
tract the attention of thoſe to whom it belongs to recommend 
them, Have from that very reaſon, well- grounded hopes of ac- 
win a Wee ſhare of employment! in their e own country: 
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There vill aueh, Wwebeſbee he woerelty af meln Jule 81 and A 
it id repotted that upon the firſt vſtabliſbment | of the Supterne 1 
= -  Fourt of Juſtice only ſiye candidates preſented therhſtives,” td HI! 
5 the four ſeats ; and 'ns*the novelty of that inflitufion'prodiced 6 | 
 , Wall a numbers it is not to be ſuppoſed chat many perſons will 4 
Hoffer themſelves on future vacancies. If the Engliſh Bar will 4 
. Erle eee to eſtabliſn 
. | #:Conct' c. Juſtice be Madras 3 em de ede e deere ny 
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| Supreme" Court ige 26,0001; 4 year. This ſum "might! be d-. 
tributed briween the zwo ſettlements, ſo as to afford a Very funded 
dne /(emolimbnt' 0 the thief und ſecond Jalge of eee} by a 7 


N lotting Ho to the chief Juſtice ef Bengal, goal. 46 Nine , . I 
5 7 , to the Chief Juſtice of Midas, end 40e. to the in 1 1 

| Judge, dewag yoool; ue be O Borte of the Neu Courtat h. 
d he ſettlement bf Bombay is ſo natrow; Wat fl néstflit rx 


Rs yet appeared of giving them an oxpenfive Court of lad 
ture. By thoſe means,- all diſſention, terentie and tenden ß 
do pet would ceaſe ; and if an cxpe@udonior ſaccelfivh Wern 


| „ beid ont to-the-deputics, it would be du . Y 
ee den ole n tha Bar 80 the Kewo-fubor- fabor- 
lation be well applied, by 2 1 
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